Discipline and Due Process

Classified employees have the right to due process, including the right to receive written notice of charges, the right to be represented & the right to informal and formal responses. Also, some contracts include binding arbitration for discipline.

Employee entitled to due process
Permanent classified employees have a “property interest” in their jobs, which requires the district to comply with “due process” elements before imposing discipline. These basic rights include: notice of the charges, a right to respond orally and/or in writing and the right to representation.
Employer must provide written notice
Classified employees have the right to be notified in writing of the charges against them. The document must set forth the “cause” for which the action is taken, and “…in ordinary and concise language, the specific acts or omissions upon which the disciplinary action is based…” Education Code Section 45116 (88016)
Charge must be filed within two years
Classified employees cannot be subject to acts that occurred while the employee was on probation or that are over two (2) years old. This standard automatically exists in non-merit districts but can be negotiated in merit system districts. Education Code Section 45113 (88013)
Employee’s right to respond in “Skelly” conference
In a merit system school district, the governing board and its management agents impose discipline and must afford employees what is commonly referred to as a “Skelly” conference. Here the employee has the right to respond orally and/or in writing to the charges. The district’s “Skelly” hearing officer is supposed to be an “objective official” from the district.  An employee has the right then to appeal any imposed discipline to the personnel commission (or its hearing officer), whose findings are binding upon the employee and the District.
The role of the governing board
In non-merit districts, the governing board’s management agents propose the disciplinary action, providing the employee with written charges and five (5) days to request a hearing. The Governing Board may hear the case or the parties and may delegate the hearing to a hearing officer or arbitrator but “… the governing board’s determination of the sufficiency of cause for disciplinary action shall be conclusive.”
Employee has right to representation
Classified employees have a right to be represented at all investigative meetings that could reasonably lead to discipline and any meeting to challenge the discipline. California Government Code section 3543.1(a)
Has the district violated your rights?
If you feel the district has violated your rights, contact a job steward, chapter officer, or CSEA staff professional from your local field office, to assist you in the enforcement of your rights. You may be able to file a grievance or pursue civil action.
Frequently Asked Questions about Discipline

The following questions were answered by CSEA staff experts. If you don’t see the answer to your question or you need further assistance, contact your CSEA job steward or labor relations representative. 
Question: My supervisor presented me with a written reprimand and plans to place it in my personnel file. Can I provide a written response to a written reprimand?
Answer: Yes. The law guarantees you the right to prepare a written response to your reprimand. The law also requires that your response be attached to the reprimand and be included in your personnel file. It is extremely important that you respond within the normal timelines the district provides. Normally this is between five to ten days after receipt of the reprimand. Your response serves as your explanation of the events and/or circumstances that led to the reprimand. Your written response can be very important in the future should the district choose to use the reprimand as evidence in a more formal disciplinary action, such as suspension, demotion, or termination.
For more specific information about your rights when faced with discipline, read your contract or contact your Job Steward, Chapter President or Labor Relations Representative
Reference: Education Code Section 44031, 87031
Question: My district just delivered an envelope containing several documents. The documents contain a letter notifying me that they plan to fire me. Can I appeal the district's plan to fire me?

Answer: Yes. Permanent classified employees are entitled to due process. In the State of California if you have attained permanency in a job, you have a constitutional right to due process. This means that the district is required to provide you an evidentiary hearing. The district must provide you with all relevant information that the disciplinary charges are based upon. You are entitled to call witnesses and present material evidence at this hearing. You are also entitled to have representation at a hearing. Remember that disciplinary matters are often complex. It is important that you seek CSEA representation from the onset of potential disciplinary trouble. 
For more specific information about your rights when faced with discipline, read your contract or contact your Job Steward, Chapter President or Labor Relations Representative
Reference: Education Code Section 45101, 88001, 45116, 88016, 45304, 88123, 45113, 88013, 45304, 88121, 45305, 88124 

Meeting with my Supervisor

Question: My supervisor has called me into a meeting. Can I refuse to attend unless my union steward is present?

Answer: No. You have a right to know the purpose or subject of the meeting. If the purpose of the meeting is to discuss your work performance, you do not have a right to a representative unless you have reason to believe the meeting may lead to discipline. If you are in a meeting with your supervisor and the discussion becomes investigative in nature, you have the right to demand union representation.
Question: Does my supervisor have to inform me of my rights to have a representative present?

Answer: No. You have the obligation to demand representation.
For more specific information about your rights during a possible discipline investigation, read your contract or contact your Job Steward, Chapter President or Labor Relations Representative. 
Reference: National Labor Relations Board v. J Weingarten, Inc. (1975) 420 US. 251 [88 LRRM 2689]; Redwoods Community College District (1980) PERB Decision No. 145 [4 PERC 11198]; Redwoods Community College District (1983) PERB Decision N. 293 [7PERC14098]; Redwoods Community College District v. PERB (1984) 159 Cal.App.3d 617
Personnel Files

Question: My supervisor is keeping a file on me! I thought only Personnel can maintain a personnel file?

Answer: The law does not state where a personnel file is maintained. The law does require that you have access to your file when you are not working and that you must be notified prior to any material of a derogatory nature being placed in your file. You also have a right to attach a rebuttal to negative items. A supervisor is free to maintain any materials he or she wishes, however those materials cannot be used as the basis for any form of discipline. 
For more specific information about your personnel file, read your contract or contact your Job Steward, Chapter President or Labor Relations Representative.
Reference: Education Code Sections 44031, 87031: Miller v. Chico Unified Scholl District (1979) 24 Cal. 3d 703 

